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QUESTIONS PRESENTED 


The Secretary of the Interior rejected an application by 
appellee Paine for an oil and gas lease of public land on 
the ground that, under the regulation of the Department of 
the Interior, the lands were not available for leasing at the 
time the offer to lease was made. The district court held 
the lands to be open for leasing when the application was 
made and ordered the reinstatement of the offer. 

The questions presented are: 


1. Whether the regulation, which declares when public 
lands shall be open to leasing, is a valid exercise of the dis- 
cretionary authority vested in the Secretary of the In- 
terior. 

2. Whether there were any valid grounds for the rejec- 
tion of the regulation. 

3. Whether the court below had jurisdiction to reverse 
the Secretary’s determination absent a showing that the 
departmental decision was arbitrary or capricious. 


Questions presented 

Opinion below 

Jurisdiction 

Statement 

Statutes and regulations involved 
Statement of points 

Summary of argument 
Argument: 

I. The Secretary’s regulation was a valid exercise of 
his discretionary authority to determine when 
public lands shall be open for leasing 

II. No valid ground for rejection of the regulation ap- 
pears 
A. The district court gave no reason for rejec- 
tion of the regulation 
B. The arguments urged by appellees in the 
court below to escape the regulation 
lacked merit 
1. The regulation is applicable 
2. The Secretary was required to follow 
the regulation 
3. The Secretary applied the regulation 
correctly 
III. Since the Secretary’s action was a reasonable exer- 
cise of his discretion made within the scope of 
his authority, the court lacked jurisdiction to 
reverse his determination 
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OPINION BELOW 


The district court did not write an opinion. The judg- 
ment entered upon the motion for summary judgment by 
appellees is printed at pages 102-103 of the Joint Appendix. 


JURISDICTION 


On October 16, 1958, appellees Paine and the DeBusks filed 
a complaint in the District Court for the District of Colum- 
bia seeking relief in the nature of mandamus, under the 
terms of Section 10 of the Administrative Procedure Act, 
60 Stat. 243, 5 U.S.C. sec. 1009, and the Declaratory Judg- 
ment Act, 28 U.S.C. secs. 2201, 2202, to have certain public 
lands declared open for leasing at the time Paine’s appli- 
cation to lease such land was filed and to have reinstated 
Paine’s offer to lease such lands pursuant to Section 17 of 
the Mineral Leasing Act of 1920, as amended, 41 Stat. 437, 
30 U.S.C. sec. 226 (Jt. App. 3-10, 25).1. Jurisdiction of 
the district court was asserted under D.C. Code (1951) sec. 


1 References are to the appendix in case No. 15,740. 
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11-306 and Section 10 of the Administrative Procedure Act, 
supra, and apparently under 28 U.S.C. secs. 1331, 1832 (Jt. 
App. 3). Judgment was entered granting appellees’ motion 
for summary judgment on May 4, 1960 (Jt. App. 102-103). 
A notice of appeal was filed on behalf of the Secretary of 
the Interior on June 28, 1960 (infra, p. 21). The juris- 
diction of this Court rests on 28 U.S.C. see. 1291. 


STATEMENT 


The material facts in this proceeding are relatively un- 
disputed and can briefly be summarized as follows: 

Oil and gas lease Las Cruces 028785, embracing 2,536.94 
acres in the State of New Mexico, was originally issued on 
December 31, 1938, to run for an initial term of five years 
or so long as oil or gas should be produced (Jt. App. 29). 
There was production and the basic lease in 1951 was di- 
vided into several smaller tracts for which leases were 
issued by the Department of the Interior and, with the 
Department’s consent, lease assignments were made of va- 
rious tracts (Jt. App. 29-38). Three of those tracts were 
designated by lease LC 028785-A (producing), lease LC 
028785-D and lease LC 028785-E (both nonproducing). The 
A lease is owned jointly and the D and E leases owned re- 
spectively by Bessie Acrey and Nettie (Mrs. C. H.) DeBusk, 
the latter being one of the appellees herein. The two non- 
producing leases, D and B, were due to expire, in the ab- 
sence of production, on March 30, 1953, two years after the 
assignments. 

Realizing the fatal consequence of segregating the non- 
producing leases from the producing A lease and the im- 
minent termination of D and E leases, the lessees attempted, 
by letter of February 14, 1953, to have the assignment re- 
voked and the D and E leases consolidated with the A lease, 
which would then have extended the lease terms for as 
long as production continued (Jt. App. 38-40). However, 
the attempt to preserve the life of the D and E leases was 
unsuccessful; and Mrs. Acrey and Mrs. DeBusk filed, with- 
out apparent explanation, notice of their desire to relinquish 
their respective D and EB leases on March 26, 1953, just 
four days before the terms were to have expired (Jt. App. 
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40). On March 31, 1953, the day after the terms would have 
expired, Eugene C. Paine, one of the appellees herein, filed 
an offer to lease the lands covered by the D and E leases 
(Jt. App. 42). On the same day 12 others submitted offers 
to lease the same lands. On May 2, 1953, it was noted in 
the Serial Register? in the Santa Fe Land Office that the 
relinquishments had been filed on March 26, and that they 
had been forwarded to the Bureau of Land Management 
for action (Jt. App. 43, 44). 

On May 20, 1953, a drawing was held among the 13 ap- 
plicants in which Paine’s offer was given fifth priority (Jt. 
App. 46). In the meantime, it had been casually noted on 
the Serial Register and the Tract Book on April 28, 1953, 
that the leases had ‘‘terminated by operation of law’’ (Jt. 
App. 43, 44, 49, 50). However, it was not until five months 
later, on September 1, 1953, that any action had been taken 
by the Bureau of Land Management in regard to the relin- 
quishments. On that date a decision was issued cancelling 
the respective leases, effective as of the date the relinquish- 
ments were filed (Jt. App. 47, 48). The notation ‘‘termi- 
nated by operation of law’’ was lined out in the Tract Book, 
and the correct notation was entered in the Serial Register 
and the Tract Book on September 10, 1953, that the lease 
was ‘‘cancelled—9/10/53”’ (Jt. App. 43, 44, 49, 50). The 
regulation in effect at that time, 43 C.F.R. 192.43 (1953 
Supp.), provided that public land was not available for fur- 
ther leasing until notation of the relinquishment of a prior 
lease had been made upon the Tract Book. The first filing 
after the notation was the offer of Hoover H. Wright, filed 
on November 4, 1953 (Jt. App. 51). A lease was subse- 
quently issued to Wright, appellant in the companion ap- 
peal, No. 15,740, as the first qualified applicant for a non- 
competitive lease under the provisions of Section 17 of the 
1920 Act, as amended (Jt. App. 51). 

On May 6, 1954, Paine, the original offeror, filed assign- 
ments of his entire interest in the offer to Mrs. DeBusk, 


2The Serial Register contains an informal running account of 
such entries, and is not to be confused with the Tract Book which 
is the formal record of public land transactions. 
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former holder of lease D, and three other members of the 
DeBusk family (Jt. App. 52-54). Action on these assign- 
ments has not been forthcoming because of subsequent 
events. Two months after the assignment, Paine and the 
DeBusks filed a protest against the May 20 drawing, as- 
serting collusion among some of the other offerors (Jt. 
App. 56-62). The entire matter was taken under advisement 
with the result that on August 14, 1956, two decisions were 
issued by the Manager of the Santa Fe Land Office (Jt. 
App. 63-64, 64-65). In the first decision, it was found that 
the D and E leases were due to expire on March 30, but 
that relinquishments of those leases had been filed on March 
26, 1953. The cancellation of the leases, it was stated, had 
not been noted on the Tract Book until September 10, 1953. 
Since under the pertinent regulation the land was not avail- 
able for leasing when the offers were filed on March 31, it 
was held that all the offers, including Paine’s, were rejected. 
The second decision merely dismissed Paine’s protest 
against the drawing as moot, all the offers having been 
withdrawn or rejected. Only Paine and the DeBusks ap- 
pealed from the decision rejecting the offer (Jt. App. 66- 
73). On January 22, 1958, the Director of the Bureau of 
Land Management affirmed the Manager’s decision relying 
primarily on the decision in Machris-Brown, 63 ID. 161 
(1956) (Jt. App. 73-79). Paine and the others took an un- 
successful appeal to the Secretary of the Interior (Jt, App. 
80-94, 98-101). The present suit was then instituted against 
the Secretary, seeking relief from the administrative de- 
cision which rejected his offer to lease the lands involved 
herein. 

Judgment upon appellees’ motion for summary judgment 
(Jt. App. 17) was initially entered on September 25, 1959 
(Jt. App. 17). Hoover H. Wright, the successful offeror, 
was not then a party. On November 29, 1959, the Secretary 
filed a notice of appeal from that judgment (Jt. App. 18) 
for the sole purpose of facilitating the intervention of 
Wright in this proceeding (Jt. App. 19-20). This Court 
then entered an order on January 11, 1960, vacating the 
original judgment with directions to permit Wright’s in- 
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tervention (Jt. App. 20). This was accomplished on 
Wright’s motion (Jt. App. 21) by order of the district court 
of February 15, 1960 (Jt. App. 24). All parties then filed 
motions for summary judgment (Jt. App. 25, 26, 102). On 
May 4, 1960, the district court entered its judgment grant- 
ing appellees’ motion and declared that the lands were 
available for leasing when Paine had filed his offer; that 
Paine’s offer was erroneously rejected; and ordered the 
offer to be reinstated (Jt. App. 102-103). Notice of appeal 
was filed by the Secretary on June 28, 1960. Notice of ap- 
peal was filed by Wright on May 5, 1960. By order of this 
Court, dated August 23, 1960, Wright’s appeal, No. 15,740, 
was consolidated with this appeal by the Secretary for pur- 
poses of filing a single joint appendix and for argument. 


STATUTES AND REGULATIONS INVOLVED 


Section 17 of the Mineral Leasing Act of 1920, 41 Stat. 
437, 443, as amended, 30 U.S.C. sec. 226, reads in part as 
follows: 


All lands subject to disposition under this Act which 
are known or believed to contain oil or gas deposits 
may be leased by the Secretary of the Interior. * * * 
When the lands to be leased are not within any known 
geological structure of a producing oil or gas field, the 
person first making application for the lease who is 
qualified to hold.a lease under this Act shall be entitled 
to a lease of such lands without competitive bid- 
ding. * * * 


Section 8 of the Act of August 8, 1946, 60 Stat. 956, 30 
U.S.C. sec. 187b, amending section 30b of the 1920 Act, 
reads as follows: 


Notwithstanding any provision to the contrary in sec- 
tion 30 hereof, a lessee may at any time make and file 
in the appropriate land office a written relinquishment 
of all rights under any oil or gas lease issued under the 
authority of this Act or of any legal subdivision of the 
area included within any such lease. Such relinquish- 
ment shall be effective as of the date of its filing, sub- 
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ject to the continued obligation of the lessee and his 
surety to make payment of all accrued rentals and 
royalties and to place all wells on the lands to be relin- 
quished in condition for suspension or abandonment 
in accordance with the applicable lease terms and reg- 
ulations; thereupon the lessee shall be released of all 
obligations thereafter accruing under said lease with 
respect to the lands relinquished, but no such relin- 
quishment shall release such lessee, or his bond, from 
any liability for breach of any obligation of the lease, 
other than an obligation to drill, accrued at the date 
of the relinquishment. ; 


Section 15 of the Act of August 8, 1946, 60 Stat. 958, 
reads as follows: 


No repeal or amendment made by this Act shall affect 
any right acquired under the law as it existed prior to 
such repeal or amendment, and such right shall be gov- 
erned by the law in effect at the time of its acquisition ; 
but any person holding a lease on the effective date of 
this Act may, by filing a statement to that effect, elect 
to have his lease governed by the applicable provisions 
of this Act instead of by the law in effect prior thereto. 


The pertinent regulation in effect at the time involved 
in this proceeding, 43 C.F-R. 192.43 (1953 Supp.), reads 
in part as follows: 


Opening of lands to further filings, where a noncom- 
petitive oil and gas lease is canceled or relinquished. 
‘Where a noncompetitive lease is canceled or relin- 
quished and the lands involved are not on the known 
geologic structure of a producing oil or gas field or are 
not withdrawn from further leasing, immediately upon 
the notation of the cancellation or relinquishment on 
the tract book of the land office or on the tract book of 
the Bureau of Land Management, if there is no land 
office in the State, the lands shall be open to further 
oil and gas lease offers. * ° ° 
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The current regulation, 43 C.F.R. 192.43 (1960 Supp.), 
reads, in part, as-follows: 


Availability of lands to further lease offers where non- 
competitive lease expires, is cancelled, relinquished or 
terminated. 

(a) Lands in cancelled or relinquished leases or in 
leases which terminate by operation of law for non- 
payment of rental pursuant to 30 U.S.C. sec. 188, which 
are not withdrawn from leasing nor on a known geo- 
logical structure of a producing oil and gas field shall 
be subject to the filing of new lease offers only after 
notation on the official record of the cancellation, relin- 
quishment, or termination of such lease and only in ac- 
cordance with the provisions of this section. All lands 
covered by leases which expire by operation of law at 
the end of their primary or extended terms shall like- 
wise be subject to the filing of new lease offers only 
in accordance with the provisions of this section except 
that notation of such expiration of the leases need not 
be made on the official records. 

(b) On the third Monday of each month or the first 
working day thereafter if the land office is not officially 
open for business on the third Monday, the authorized 
officer of the Bureau of Land Management will post 
on the bulletin board in each land office a list by sub- 
division, section, township and range if surveyed or 
officially protracted, or, if unsurveyed, by the metes 
and bounds description of the lands in leases which 
expired, were cancelled, relinquished in whole or in 
part, or terminated and which will become subject to 
leasing at 10 o’clock a.m. on the fifth working day 
thereafter together with a notice stating that the lands 
in such leases are subject to simultaneous filings of 
lease offers from the time of such posting until 10 
o’clock a.m. on the said fifth working day thereafter. 


* * * * * 
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STATEMENT OF POINTS 


1. The district court erred in failing to hold that the reg- 
ulation determining when land shall become available for 
leasing was a valid and reasonable exercise of the Secre- 
tary’s discretionary authority delegated to him by Con- 
gress to control the disposition and management of the 
public domain. 

2. The district court erred in failing to hold that the 
regulation was applicable to the facts presented; that the 
Secretary was required to follow that regulation; and that 
the Secretary did apply the regulation correctly. 

3. The district court erred in asserting its jurisdiction 
to compel the Secretary to reverse his determination when 
that determination was, at the very least, a reasonable 
exercise of the Secretary’s discretionary authority. 


SUMMARY OF ARGUMENT 


1. Pursuant to the unlimited powers over public lands 
entrusted to Congress by the Constitution, and delegated 
by Congress to the Secretary of the Interior, the discretion- 
ary authority to determine when public lands may be 
opened to leasing is vested in the Secretary. In the exercise 
of this authority the Secretary promulgated 43 C.F-.R. 
192.48, the pertinent regulation, which determines, under 
certain conditions, the date of availability of public lands 
for oil and gas leasing when a previous lease has been relin- 
quished. The rule is a valid exercise of the Secretary’s 
discretionary authority, has been approved by the courts, 
and represents a codification of administrative procedure 
of long standing. 

9. If the basis of the decision below was the invalidity 
of the regulation, the judgment was erroneous in failing to 
meet the heavy burden imposed to overcome the presump- 
tive validity of departmental regulations. The arguments 
advanced by appellees in the court below do not meet that 
burden. Since the regulation is patently pertinent and 
valid, and since there is no provision in the regulation to 
except its applicability from the instant factual situation, 
its application was not unreasonable. The validity of its 
application in this case is borne out by a previous adminis- 
trative decision which is squarely in point. The Secretary 
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is clearly required to follow his own regulation, and he had 
no: discretion to waive it. The Secretary’s application. of 
the regulation in reaching his decision was plainly correct. 

3. The suit sought relief in the nature of mandamus 
brought to compel the Secretary to reverse his. adminis- 
trative determination. That determination unquestionably. 
involved an exercise of discretion. Mandamus cannot be 
used to control an exercise of discretion, but only to compel 
the execution of a plain and clear duty To warrant the 
court’s interference, the administrative action must be arbi- 
trary or capricious. But so long as the determination has a 
reasonable basis and is within the scope of authority of the 
administrator, the courts have no jurisdiction to disturb his 
decision. The Secretary’s duty involved herein was not so 
free from doubt as to be equivalent to a positive command 
so as to sustain the court’s jurisdiction. The Secretary’s 
decision was plainly within the scope of his authority and 
founded upon a reasonable basis. Therefore, it was clearly 
beyond the power of the court to compel the Secretary to 
reverse his determination as to the availability of the land. 


ARGUMENT 
I 


The Secretary’s Regulation was a Valid Exercise of His Dis- 
cretionary Authority to Determine When Public Lands Shall 
be Open for Leasing 
Article IV, sec. 3, cl. 2, of the United States Constitution 

has entrusted to Congress unlimited power over the public 

lands. United States v. San Francisco, 310 U.S. 16, 29-30 

(1940). ‘‘And it is-not for the courts to say how that trust 

shall be administered. That is for Congress to determine.” 

Light v. United States, 220 U.S. 523, 536 (1911) ; Ivanhoe 

Irrig. Dist. v. McCracken, 357 U.S. 275, 294-295 (1958). 

Under the Mineral Leasing Act of February 25, 1920, as 

amended, 41 Stat. 437, 30 U.S.C. sec. 226,* Congress has in 


3 The permissive intent of section 17 of the 1920 Act has been 
retained without change in this regard through all amendments, “All 
lands subject to disposition * * * may be leased by the Secretary. of 
the Interior * * *.” (Emphasis added.) 
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turn delegated to the Secretary of the Interior vast powers 
«to execute leases which, exercising a reasonable discretion, 
he may think would promote the public welfare.’? United 
States v. Wilbur, 283 U.S. 414, 419 (1931). Therefore, the 
decision as to when and what lands are to be opened for 
leasing has been left entirely to the Secretary’s discretion. 
United States v. Wilbur, supra; Chapman v. Sheridan-W yo- 
ming Co., 338 U.S. 621 (1950) ; Haley v. Seaton (C.A. D.C. 
No. 15,565, decided June 23, 1960). Being a discretionary ~ 
power, therefore, no one has the right to compel the Secre- 
tary to open any lands for public leasing. 

Pursuant to the discretionary powers granted by the 1920 
Act, the Secretary promulgated certain regulations which 
govern the opening of public lands for leasing, among them 
43 C.F-R. sec. 192.43, the regulation applicable herein. The 
Secretary declared in that section, in effect, that where an 
outstanding noncompetitive lease is relinquished, the lands 
covered by that lease would not be open to further leasing 
until the relinquishments were noted on the official records. 
This regulation was no more than a formal recognition of 
a rule of practice which had been observed in the public 
lands department since its inception. Holt v. Murphy, 207 
U.S. 407 (1908) ; Germania Iron Co, v. James, 89 Fed. 811 
(C.A. 8, 1898), and applied to leasing situations, Martin 
Judge, 49 L.D. 171 (1922). The rule has been consistently 
interpreted by the Secretary to mean that land segregated 
from the public domain is not open to settlement or any 
other form of acquisition of private rights until its restora- 
tion to the public domain is noted upon the land office rec- 
ords. In other words, cancellation restores the land to the 
public domain, but it is not thereby available for private 
purposes until the lands are opened to entry by making the 
notation of the restoration on the land office records. Cali- 
fornia & Oregon Land Co. v. Hulen and Hunnicutt, 46 L.D. 
55 (1917). Of. Fisher v. Rule, 248 U.S. 314 (1919). 

Implicit in the particular regulation here involved is the 
recognition of the termination of the lease; however, the 
regulation is not dealing with the effective date of termina- 
tion, ‘but rather with the date on which the lands formerly 
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covered by that permit [or lease] should become subject 
to application for oil and gas leases.’’ Jebson v. Spencer, 
61 LD. 161 (1953). The Land Co. case and the Jebson case 
clearly demonstrate that merely because land is included 
within the ‘‘public domain’’ it is not thereby open to entry 
or leasing. Such lands, although part of the public domain, 
are not open to leasing until the Secretary, in his discretion, 
so designates, United States v. Wilbur, supra; Chapman v. 
Sheridan-W yoming Co., supra; and Haley v. Seaton, supra; 
and he has designated relinquished lands open for leasing 
only upon compliance with the conditions provided in Sec- 
tion 192.43. Accordingly, since the Secretary has the dis- 
cretionary authority to declare when and under what con- 
ditions public lands are to be open to acquisition of private 
rights, the regulation involved herein, setting forth the 
conditions under which relinquished lands are to be re- 
opened for further leasing, is clearly a valid exercise of 
that authority. 


II 


No Valid Ground for Rejection of the Regulation Appears 


A. The district court gave no reason for rejection of the 
regulation:—The burden resting upon one attacking a regu- 
lation was well stated this year in Review Committee, Venue 
VII, Etc. v. Willey, 275 F.2d 264, 272 (C.A. 8, 1960), as 
follows: 


Regulations are to be sustained unless unreasonable 
and plainly inconsistent with the statute and they are 
not to be overruled except for weighty reasons. [Cita- 
tions omitted.] * * * One claiming that a regulation 
is invalid has the heavy burden to ‘‘make its invalidity 
so manifest that the court has no choice except to hold 
that the Secretary has exceeded his authority and em- 
ployed means that are not at all appropriate to the 
end specified in the act of Congress.’? Boske v. Com- 
ingore, 177 U.S. 459. 


The first judgment in this case gave no grounds at all for 
upsetting the departmental decision (Jt. App. 17). The 
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second one, which purported to give some reasons (Jt. App: 
102), does not even mention the regulation and conse- 
quently fails completely to indicate either that it is invalid 
in some particular, which we have shown in point I could not 
be so, or, for some reason, does not apply here. We submit 
that there is nothing in the judgment which overcame the 
presumptive validity of the regulation and that, for that 
reason alone, the judgment should be reversed. Not know- 
ing the grounds for the court’s decision, we can only 
turn to the arguments advanced by appellees in the court 
below and will now show the lack of merit in them. 


B. The arguments urged by appellees in the court below 
to escape the regulation lacked merit :— 


1. The regulation is applicable:—In the court below 
Paine contended that Section 192.43 was inapplicable to 
the present case on the ground that at the time the new 
applications were filed by Paine, the previous lease had 
expired by its own terms, and, therefore, the requirement 
that the relinquishments be noted was not controlling. But 
this conclusion is devoid of regulatory or statutory authority 
and contrary to the explicit terms of the only regulation con- 
ceivably applicable. The Secretary in his discretion had 
not, at the time, provided for an exception to the general 
rule prescribed in the regulation when previous rights which 
were relinquished would have expired.* Without finding an 
exception in the regulations, there would have been no 
authority for the Secretary to have accepted Paine’s ap- 
plications. The Secretary %5 decision in Machris-Brown, 63 
LD. 161 (1956), is on all fours with the instant case, and 
clearly shows that no exception could be read into the regu- 
lation. That decision affirmed the rejection of an applica- 


4 Section 192.43 was amended in 1957 to eliminate the notation re- 
quirement where a lease had already expired by its own terms. The 
trial period for the new rule lasted only two years, however, for in 
December, 1959, the rule was again amended to substantially con- 


form with the old rule requiring notation as a prerequisite to opening 


the land for further leasing with further specific provisions as to 
posting of notices, etc. See full text of present regulation, supra, p. 
7. 


‘tion made prior to the notation of the relinquishment, even 
though the prior lease had expired by its own terms before 
the application had been filed—the identical factual ‘situa- 
tion existent in the instant case—and showed complete con- 
sistency with prior administrative practice. No distine- 
tion can be made based on the fact that here only a few 
days elapsed between relinquishment and termination of 
the lease. The principle is the same whether the time period 
is a few days or a matter of weeks. Otherwise the Secretary 
would have been forced to select an arbitrary time at which 
one rule rather than the other applied. 

Paine contended in the court below that the Machris- 
Brown case was distinguishable on the ground that the 
relinquishments therein were effective to cancel the lease 
when filed, whereas, under the law applicable to the instant 
case, the relinquishments were not effective when filed, but 
when accepted by the Secretary, after the lease had expired. 
Therefore, it is his contention that the lease ran its full 
term to expiration in the present case, and, in effect, ren- 
dered the relinquishments accepted thereafter moot. This 
contention is based on the theory that the effectiveness of 
the relinquishments in the present case is governed by Sec- 
tion 30 of the 1920 Act, 41 Stat. 449, whereas the Machris- 
Brown case was governed by the amendatory Act of August 
8, 1946, 60 Stat. 956, 30 U.S.C. sec. 187b. The distinction 
between these two statutes lies in the fact that under the 
earlier act relinquishments are effective when accepted by 
the Secretary, which in this case would have been long after 
the lease had expired by its own terms; while under the 
later act, relinquishments are effective when filed. McKenna- 
Lindsay, 62 I.D. 376 (1955). Paine contended the 1946 Act 
was inapplicable because the prior lessees had made no 
formal election to come under that Act (Jt. App. 15), which, 
he alleged, was required by Section 15 thereof, and which 
had been done in the Machris-Brown case. 

Paine’s contention is clearly wrong for the following 
reasons: The first, being the most obvious, is that the regu- 
lation was not intended to govern the effectiveness of re-° 
linquishments, but was determinative only of the time 


14 


when the land would be reopened for leasing. Thus, under 
the regulation, nothing turned on the time of acceptance of 
relinquishments or upon the effective date of relinquish- 
ments, but rather the date of notation on the records con- 
trolled. The Secretary simply had not opened the land to 
filing until the relinquishments were noted regardless 
whether the 1946 Act applied or not. As previously noted 
(pp. 10-11), in the Jebson and the California & Oregon Land 
Co. decisions, relinquishments may act to cancel the lease, 
but it is the actual physical notation of such relinquishments 
upon the tract books which the Secretary in his discretion, 
has declared to be the sine qua non for the opening of the 
land to further leasing. Secondly, an election had been 
made by the previous lessees to come under the 1946 Act, 
in effect, when they subdivided and assigned portions of 
the base lease at an earlier date in accordance with the 
provisions of the 1946 Act.* Thirdly, Paine’s argument is 
erroneous because Section 15 of the 1946 Act provides that 
pre-existing rights shall not be affected by the new statute 
but that the leaseholder may elect to have their lease gov- 
erned by the new provision. This requirement of an elec- 
tion plainly envisages the situation where, to obtain certain 
advantages, a lessee would signify by his election to abide 
by the concomitant obligations of the new Act. This statute, 
30 U.S.C. sec. 187b, providing for relinquishments to be 
effective when filed, carries only an advantage to the lessee 
in that he is relieved at once of the major part of his liabili- 
ties as a lessee, and carries with it no new obligations, nor 
does it affect pre-existing rights of the lessee. Accord- 
ingly, no election would have been necessary to come within 
that section. Certainly the former lessees would have con- 
tended that the relinquishments were effective when filed. 


5 Mr. Wright has taken the position in the instant proceeding that 
there is a definite relationship between the previous lessees and 
Paine (Br., p. 29). Paine has in fact assigned most, if not all, of his 
interest in these proceedings to the previous lessees. Mr. Wright 
also noted that counsel for Paine filed the relinquishments for the 
previous lessees. Thus, some doubt is raised that Paine has the 
“clean hands” necessary for the maintenance of a mandamus action, 
which is basically equitable in nature. 
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It is not for Paine to say otherwise. Finally, Paine is in 
no position to challenge the efficacy of the relinquishments 
and the effect of the 1946 Act thereon, since that Act, in 
this instance, governed only the relations of the prior 
lessee vis-d-vis the Government, and provided for the ter- 
mination of the prior lease only, and did not provide for 
the reopening of the land to further leasing because that 
situation was controlled by the regulation, 192.43. The 
regulation is, thus, clearly shown to be applicable to the 
factual situation presented herein. 

2. The Secretary was required to follow the regulation:— 
The foregoing paragraphs demonstrate beyond dispute that, 
at the very least, there was not only a reasonable basis for 
the Secretary’s application of the regulation, but the cir- 
cumstances involved required the Secretary to follow his 
own rules. Any other result would surely have cast serious 
doubt as to the legal efficacy of his action. 

In Germania Iron Co. v. James, 89 Fed. 811 (C.A. 8, 1898), 
the Secretary’s decision was reversed with severe criticism 
from the court for not following the same rule, there char- 
acterized as ‘‘reasonable and just.’’ The court went on to 
state that the Secretary must be required to observe such 
rules of practice to secure ‘‘uniform administration of law, 
[and] to secure equal rights to all, free from the arbitrary 
and whimsical will of any.’’ The court further recognized 
that, ‘‘It is perfectly obvious that evenhanded justice to all 
litigants can be impartially administered in no other way.”’ 
More recently this Court reversed the Secretary for not 
strictly adhering to his regulations stating that such action 
was ‘‘a shocking example of arbitrary administrative ac- 
tion.”? McKay v. Wahlenmaier, 96 U.S. App. D.C. 313, 226 
F.2d 35 (1955). In McKenna v. Seaton, 104 U.S. App. D.C. 
50, 259 F.2d 780 (1958), cert. den. 358 U.S. 835, this Court 
approved a waiver of his own regulations by the Secretary, 
but in a strong dissenting opinion Chief Judge Prettyman 
stated that nothing but ‘‘chaos’’ would result from a less 
than strict adherence to those regulations. Certainly, if 
the Secretary had originally accepted Paine’s application on 
the ground that the land was open to leasing, and had re- 
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jected Wright’s application, which had been filed after the 
lands had been opened in accordance with the regulation, 
the Secretary would have been acting in clear derogation of 
the regulation. 

3. The Secretary applied the regulation correctly:—It 
hardly seems likely, assuming the regulation to be applica- 
ble, that any dispute could arise over the question whether 
the Secretary’s decision was correct under the regulation. 
That issue resolves itself primarily to an examination of 
the undisputed facts presented, and the Secretary’s appli- 
cation of the rule to those facts. It is at once obvious that 
the relinquishments had not been noted on the tract books 
prior to Paine’s application. Under the regulation, the 
land was clearly not open for leasing when the applica- 
tion was filed. The Secretary’s rejection of Paine’s applica- 
tion on this ground, therefore, was entirely correct. While 
we do not know of any interpretation of the regulation which 
could support appellees’ position, it is, in any event, pre- 
eluded by the settled rule that the administrative determina- 
tion is controlling, Bowles v. Seminole Rock, 325 U.S. 410, 


413-414 (1945); Chapman v. Sheridan-Wyoming Co., 338 
U.S. 621, 631 (1950). 


II 


Since the Secretary’s Action was a Reasonable Exercise of His 
Discretion Made Within the Scope of His Authority, the 
Court Lacked Jurisdiction to Reverse His Determination 
This suit was brought to compel the Secretary to accept 

an application for an oil and gas lease contrary to his 

reasoned decision to the contrary, which was based upon a 

rational interpretation of a valid administrative regula- 

tion. Unquestionably it was within the Secretary’s discre- 
tion under the authority delegated by Congress to determ- 
ine when the land under a relinquished noncompetitive lease 
was available for further leasing. United States v. Wilbur, 

283 U.S. 414 (1931); Chapman v. Sheridan-Wyoming Co., 

338 U.S. 621 (1950) ;' United States v. Ickes, 69 App. D.C. 

324, 101 F.2d 248 (1938). The decision of the court below 

is in clear contravention of the most basic principle of man- 

damus law—that which prohibits judicial interference with 
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discretionary functions of the executive. Marbury v. Madi- 
son, 1 Cranch 137, 170 (1803) ; Decatur v. Paulding, 14 Pet. 
497, 516 (1840) ; Gaines v. Thompson, 7 Wall. 347 (1868) ; 
United States v. Wilbur, 283 U.S. 414 (1931) ; Panama Canal 
Co. v. Grace Line, 356 U.S. 309 (1958). 

In the instant case, there was plainly ‘‘no clear duty’? to 
accept Paine’s application before the relinquishments were 
noted; to the contrary, the Secretary had a clear duty to 
reject the application in view of the unambiguous require- 
ments of the regulations. ‘‘Mandamus, as we have said 
again and again, will not issue in any case in which the 
duty sought to be controlled is not so plainly prescribed 
as to be the equivalent of a positive command’’ was the 
firm conviction of this Court in United States v. Doyle, 68 
App. D.C. 100, 93 F.2d 646 (1937). The courts clearly have 
no general supervisory or revisionary powers over the 
Secretary, nor do they have any power of control over the 
exercise of the Secretary’s discretion. Riverside Oil Co. v. 
Hitchcock, 190 U.S. 316 (1903) ; Hammond v. Hull, 76 U.S. 
App. D.C. 301, 131 F.2d 23 (1942), cert. den. 318 U.S. 777. 
If this Court permits mandamus to be used in this case to 
control the Secretary’s exercise of the discretion entrusted 
to him by Congress, it clearly will be an unwarranted inter- 
ference by the judiciary with the affairs of the executive 
branch, which would quickly lead to the breakdown of “‘the 
distinction so important and well defined in our system be- 
tween the several, separate, and independent branches of 
government; * * *.’’ Craig v. Leitensdorfer, 123 U.S. 189 
(1887). 

Directly in point is this Court’s opinion in United States 
v. Ickes, 69 App. D.C. 324, 101 F. 2d 248 (1938), wherein 
mandamus was sought to compel the acceptance of an appli- 
cation for an oil and gas lease and the issuance of a lease 
thereon, pursuant to section 17 of the Act then in effect and 
which has remained unchanged for these purposes: 


The duties imposed by sec. 17, as amended, upon the 
Secretary of the Interior in the administration of the 
land laws of the United States involve the exercise of 
judgment and discretion. Knight v. U.S. Land Ass’n, 
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supra [142 U.S. 161, 181]. In such duties ‘“‘the courts 
will refuse to substitute their Judgment or discretion for 
that of the official entrusted by law with its execution. 
Interference in such a case would be to interfere with 
the ordinary functions of government.’’ Louisiana v. 
McAdoo, 234 U.S. 627, 633 ° ~ 

Indeed, the present case would offer a clear example 
of interference by courts if mandamus were ordered. 
As previously stated, complete control and administra- 
tion, under the statute, has been vested in the Secretary 
of the Interior in all matters concerning public lands of 
the United States. Congress has thus made the Secre- 
tary an agent of the executive branch of the government 
not only to develop public lands, but also to conserve 
them and protect the rights of the general public 
therein. He is to determine all matters having to do 
with his office and trust which involve discretion. To 
allow mandamus where discretion exists in an execu- 
tive officer would transcend powers conferred by Con- 
gress, under Constitutional limits, upon executive offi- 
cers. The judiciary will not invade territory inherently 
legislative or executive. 

There could be no possible use of mandamus here ex- 
cept to compel the Secretary to act in a particular way, 
which, of course, in this case would be to allow the lease 
which he has previously denied. If the Secretary re- 
fused to act, a different picture would be presented and 
mandamus would lie to compel him to act initially, but 
he has taken action in the present case and we are with- 
out power to compel him to depart from his considered 
opinion. * * * 

As it is our opinion that the Secretary of the In- 
terior has acted in his official capacity in a matter 
basically and essentially discretionary, involving as it 
does the development for oil and gas of public lands of 
the United States as laid down in the acts of Congress, 
and as no duty ‘“‘beyond peradventure clear’’ to execute 
the requested lease is imposed by the Statute, we hold 


that the petition for the writ of mandamus was properly 
dismissed. 


These same considerations apply to the instant case. 

Of Course, it is recognized that merely because discretion is 
involved judicial review is not thereby precluded. ‘“Whether 
the court should set aside an agency action founded upon 
the exercise of discretion and judgment is, as we have said, 
a totally different question from whether the court may re- 
view the action for purposes of determining its validity.’’ 
Homovich v. Chapman, 89 U.S. App. D.C. 150, 191 F.2d 761 
(1951). The tests for reviewability were set forth by this 
Court in Hammond v. Hull, supra, in one of the clearest 
statements on the subject. It was held therein that “‘* * * it 
is only in clear cases of illegality of action that courts will 
intervene to displace the judgments of administrative offi- 
cers or bodies.’’ (Citations omitted.) The courts will not 
interfere with discretionary functions or interpretations of 
law unless such action is arbitrary or capricious. In other 
words, the administrative action must be “‘clearly a viola- 
tion of some provision of law, or unless they failed to ob- 
serve and carry out the procedure provided by law.’’ How- 
ever, the courts cannot interfere ‘‘so long as the interpreta- 
tion placed by an administrative officer upon the law is a 
reasonable one [citations omitted], and so long as his con- 
duct is both within the scope of his authority [citations 
omitted] and lacking in the elements of caprice and arbi- 
trariness * * *’?, The question thus posed is whether the 
Secretary’s action was so plainly erroneous as to present 
no substantial question and could be characterized as arbi- 
trary and capricious. : 

In Hayes v. Seaton, U.S. App. D.C. , 270 F.2d 319, 
$21 (1959), this Court again, even more firmly and suc- 
cinetly, outlined the standard which had to be met: 


“The judicial function is exhausted when there is 
found to be a rational basis for the conclusions ap- 
proved by the administrative body.’? Rochester 
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Telephone Corp. v. United States, 1939, 307 U.S. 125, 
146°° *. 

“To be sure, if upon such review it appears that [the 
Secretary’s] action was within the scope of the au- 
thority conferred upon him, the court cannot disturb 
his decision.”? [Homovich v. Chapman, supra.] 


To issue mandamus to the Secretary in this case, then, the 
court had to find that his duty to accept Paine’s application 
was ‘‘so plainly prescribed as to be free from doubt and 
equivalent to a positive command * * °”’. Wilbur v. United 
States ex rel. Kadrie, 281 U.S. 206, 218-219 (1930). We 
submit that the Secretary’s rejection of Paine’s applica- 
tion was not so plainly untenable as to present no substantial 
question; and not only did his decision have a rational 
basis, but it was the only decision he could have made 
under the regulation which would have been consistent 
with administrative and judicial interpretation thereof. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 


that the judgment of the court below be reversed. 
Respectfully. 


Perry W. Morton, 
Assistant Attorney General. 


Rocer P. Marquis, 

Rosert S. GRriswown, JR., 

Rates S. Boyp, 

Attorneys, 
Department of Justice, 
Washington 25, D. C. 
Attorneys for Appellant. 
Aveust, 1960. 
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APPENDIX 
Unrrep Srates Disrricr Court ror rae Disrricr or 
CoLumsBrIA 
Crviz No. 2607-58 
Evaeene C. Paring, ET AL, PLAINTIFF, 
vs. 
Frep A. Szaton, Secretary or THE INTERIOR, ET AL., 
DEFENDANT 
Hoover H. WricHr, INTERVENER 


Notice or APPEAL 


Notice is hereby given this 28th day of June, 1960, that 
Fred A. Seaton, Secretary of the Interior hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
4th day of May, 1960 in favor of Eugene C. Paine, plain- 
tiff, against said Fred A. Seaton, Secretary of the Interior, 
defendant. 


S/ Ratps S. Boyp, 


Attorney for 


Fred A. Seaton, 
Secretary of the Interior, Defendant. 


McKenna & Wrixrxson, 
1735 De Sales Street, N.W., 
Washington 6, D.C. 


McKenwa & Somer, 
Nasun Building, 
302 E. Palace Avenue, 
Santa Fe, New Mexico, 
Attorneys for Plaintiffs. 


Marvin J. Sonosxy, 
1028 Connecticut Avenue, N.W.., 
Washington 6, D.C., 
Attorney for Intervener. 
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